# 39.70 L/1/7s
First Supplement to Memorandum 75-27
Subject: Siudy 39.70 - Przjudement Attachment (Prelevy Third-Party Claims
Procedure )

Attached to this supplementary memorandum are two drafts of a prelevy
third~party claims procedurs, discussed briefly below. At the March meeting,
one suggesteg approach was to conform the prelevy third-party claims proce-
dure to the postlevy third-party claims procedure provided by Sections 689
and 6%9b., The staff has rejected this approach because without important
modifications the postlevy procedure would not make sense pefore the status
quo has been altered by levy on the disputed property. In attachment the
plaintiff has alrsady given an undertaking uvpon which the third person can
recover for a wrongful attachment; hence, the procedure for the third person's
demand for an undertaking in Section 689 would be redundant. The time limits
provided in the postlevy claims proczdurs would either delay the issuance of
the writ or the part of it applicable to the property clazimed by the third
person. In the postlevy procedure, the claims and undertakings are filed with
the levying officer; this would make no sense prior to lavy of a writ of
attachment. Firally, the Commission will presumably make scme changss in the
postlevy third-party claims procedurs when this subject is considered in the
course of the enforesment of Jjudgments study; it would be prerature to incor-
vorate existing law at this time.

Before considering the specific proposals, it should be noted that two
separate but related problems are involved: the third person's right to notice
and an opportunity for a hearing befeore his property in the hands of the defend-
apl is tevied upon and the determination of ownership for purposes of allocating

liability for the wrongful attachment of such property.
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Exhibit T - Single pearing procedure; Teferdant Claims Exemption and (ives Notice

The lengthy series of amendments and additions in Exhibit I would provide
a prelevy third-party claims procedure which seeks to dispose of third-party claims
at the hearing on the issuance of the writ, if possible., This alternative attempts
to continue the policy of holding only ons hearing where possible and the policy
of delaying the issuance of the writ as little as possible. This alternative
puts a burden on the defendant who wishes to avoid liability for the attachment
of a third person's property in his possession to notify the third verson of the
intended attachment and file a claim of exemption for the property. A third
person who receives notice in time must file a claim of sxemption before the
hearing or request a continuance in order to preserve his right to wrongful
attachment damages, except that, if he does nothing, the plaintiff will still be
liable for an attachment in violation of the description of property in the
writ. TIf the third person has recsived notice and does not intervene, he is
precluded from using the postlevy third~party claims procedure. (Only a third
person who has not received proper notice may use the postlevy procedure pro-
vided by Section 488,090 which incorporates Section 689.

Exhibit T also extends to third persons the right to give an undertaking
to release preoperty as provided in Section 489.310.

Exhibit IT - Separate HKearing Precedure; Defendant Gives Notice

Exhibit TIT presents a separate prelevy third-party claims procedure which
provides generally for a later hearing on the claim. The defendant is not
raquirad to file a claim of exemption for the third person's property in his
possession but must give the third person timely notice in order to avoid lia-
bility for wrongful attachment., The third verson must file his claim befors

the hearing to preserve the 1liability of the plaintiff or the defendant for s
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wrongful attachment. The third person may not ignore the notice and make a
postlevy claim. Upon filing ths claim, the writ may not permit the attachment
of the claimed property; a writ is issued for any other property which is not
exempt. A temporary protective order may be issusd prohibiting the transfer by
the defendant or the third person of the claimed property. The property is
deemed exempt from attachment unless 15 days after the third-party claim is
filed, the plaintiff petitions for a hearing. The hearing is held within 20
days from the petition on 10 days' Notice tp the third person and the defendant.
If the property is determined to be the third person's, the writ may not issue.

In addition tc the provisions set out in Exhibit II, the right to give an
undertaking to releass property as provided in Section 489.310 should be extend-
ed to third persons and notice and wrongful attachment provisions need to be
arwended tc conform with this procedure.

Respectfully subtmitted,

Starn G. Ulrich
Legal Counsel



First Supplement to
Memorandum 75-27

EXHIBIT I

SECTION 1. Segtion 484,050 of the Code of Civil Procedure is amended

to read:

484.050. The notice of application and hearing shall
inform the defendant of all of the following:

(a) A hearing will be held at a place and at a time, to
be specified in the notice, on plaintiff’s application for a
right to attach order and a writ of attachment.

(b) The order will be issued if the court finds that the
plaintiff's claim is probably valid and the other
requirements for issuing the order are established. The
hearing is not for the purpose of determining whether
the claim is actually valid. The determination of the
actual validity of the claim will be made in subsequent
proceedings in the action and will not be affected by the
decisions at the hearing on the application for the order.

(c) If the right to attach order is issued, a writ of
attachment will be issued to attach the property
described in the plaintiff’s application unless the court
determines that such property is exempt from
attachment. However, the order will not be limited to the
property described in the application but may later be
sxtended to any nonexempt property of the defendant.

(d) If the defendant desires to oppose the issuance of
the order, he shall file with the court a notice of
opposition and supporting affidavit as required by
Section 484.060 not later than five days prior to the date
set for hearing.

(e) If the defendant claims that the property
described in the application, or a portion thereof, is
exempt from attachment, he shall include such claim in
the notice of opposition filed pursuant to Section 484,060
or file a separate claim of exemption with respect to the
property as provided in Section 484.070. If he does not do
50, the claim of exemption will be barred in the absence
of a showing of a change in circurnstances occurring after
the hearing. Co

' {f) The defendant may obtain a determination at the
‘hearing whether property not described in the
application is exempt from attachment, but the failure to
claim that property not so described is exempt from
attachment will not preclude him from making a claim of
exemption with respect to such property at a later time.
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(g) If the plaintiff's application describes property of a person,

other than the defendant, in the defendant's possession, the defendant

shall file and serve on the plaintiff a claim of exemption for such
property as provided by Section 484.070 not later than five days prior
to the date set for the hearing and file and serve a notite of intended

attachment on such cther person as provided by Section 484.075 not later
than 10 days prior to the date set for the hearing. If the defendant

does not file and serve a claim of exemption for such property and file

and serve on such other person s notice of intended attachment, the de-

fendant may be lfable to such other person for wrongful attachment
damages as provided by Section 490.025 should such property be attached,

(h)). 4 sEither the defendant or his attorney or both of
themn may be present at the hearing,

@__ﬁﬁAThe notice shall contain the following statement:
“You may seek the advice of an attorney as to any matter
connected with the plaintiff's application. Such attorney
should be consulted promptly so that he may assist you
before the time set for hearing.”

Comment. Section 484.050, as amended by the addition of a new sub-
division (g), providés that the notice to the defendant of the plaintiff's
application shall inform the defendant that, if he wishes to avoid lia-
bility for the damages occasioned by the attachment of property of a third
person in his possession which is described in the plaintiff's application,
he must file and serve on the plaintiff a claim of exemption for such
property and serve notice on the third person that the plaintiff proposes
to attach the third person's property. See Sectlons 484.070, 484.075,
490.025. See also Sections 484,340, 484,350, 484,355 (similar require-
ments under additional writs procedure). Under Section 487.010, such
property is not subject to attachment and is therefore exempt as provided
by subdivision (d) of Section 487,020. However, it shoild be noted that,
even if the defendant falls to file and serve as required by Sections
484.070 and 484,075, he will not be liable where the third perscn inter-

venes in the action pursuant to Section 484.077.



SEC. 2. Section 484.070 of the Code of Civil Procedure is amended

to read:

 484.070. (a) Ifthe defendant claims that the property
described in ‘the plaintiffs application, or a1 portion of

- such property; is exempt from attachment, the defendant
shall claim such exemption as provided in this section. If
he fails to do so, he may not later claim such exemption
unless he shows that he did not have a right to the
exemption at the time the plaintiff filed his application
and that the right to the exemption is the result of a
change in circumstances occurring after that time. 5

(;gere property of a person, other than the defendant, in the defendant's

poseession is described in the plaintiff's application, the defendant

shall claim an exemption for such property as provided in this section,

(by If the defendant desires to claim at the hearing
that property not described in the plaintiff's application
is exempt from attachment, in whole or in part, the

_defendant shall claim such exemption as provided in this
section. Such a claim may not be made for property in the defendant's

possession on the ground that it is property of a person other than the
defendant. Failure to make such claim does not preclude the

defendant from later claiming the exemption. If the
claim is made as provided in this section but the
defendant fails to prove that the property is exempt from
attachment, he may not later claim that the property, or
a portion thereof, is exempt uniess he shows that the right
to the exemption is the result of a change in
circumstances occurring after the hearing.

{c) The claim of exemption shall:

(1} Describe the property claimed to be exempt.

(2) Specify the statute section supporting the claim.

1f property ls cleimed to be exempt because 1t is property of a person

other than the defendant in the defendant's possession, the claim of

exemption shall sb gtate without specifying a statute section,

(3) If property is claimed to be exempt because it is property of a
person, other than the defendant, in the defendant's possession, the clpin

of exemption shall atate the name of such other person and an address ﬁﬁere

he can be served.



(d) The claim of exemption shall be accompanied by
an affidavit supporting any factual issues raised by the
claim and points and authorities supporting any |egal
issues raised. ' ]
(e} The claim of exemption, together with any
supporting affidavit and points and authorities, shall be .
filed and served on the plaintiff not less than five days
before the date set for the hearing.
([} I the plaintiff desires to oppose the claim of
exemption made pursuant to this section , he shall file and serve on the

defendant and on any other person for whose property the defendant claime

an exemption , not
m two days before the date set for the hearing, a

notice of opposition to the claim of exemption,
accompanied by an affidavit supporting any factual issues
raised and points and authorities supporting any legal
issues raised. If the plaintiff dees not file and serve a
notice of opposition as provided in this subdivision, no
»  writ of attachment shall be issued as to the property
claimed to be exempt. If all of the property described in
the plaintiff's application is claimed to be exempt and the
plaintiff does not file and serve a notice of opposition as
provided in this subdivision, no hearing shall be held and
no right to attach order or writ of attachment shall be
issued. .
{g) If the plaintiff files and serves a notice of
opposition to the claim as provided in this section, the

defendant or any other person who intervenes pursuant to Section 484,077

has the burden of proving that the property 1s exempt from attachment.
Comment. The amendments of Section 484.070 implement in part a ’
prelevy third-party claime procedure. See Sectiona 4B4.050, 484,075,
484,077, 484.080, and 484.100. See also Sections 484,340, 484,350,
484.355, 484.357, 484,360 (additional writs). Subdivision (a} is amended
tc make clear that the defendant 1s required to claim an exemption for
property of a third person in his possession which is deacribed in the
plaintiff's application for a writ of attachment. At the time exemp-
tions must be claimed {at least five days prior to the hearing), the de-
fendant 1s in the best position to claim an exemption for such property.
Although a third person whose property in the defendant’s posseésiou is
proposed to be attached may intervene before the heéring pursuant to
Section 484.077, frequently this fact will not be known before the time

for the defendant to claim exemptions has passed.
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The amendment of subdivision (b} prevents the defendant from claim-
ing an exemption for property of & third person in his possession where
such property is not described in the plaintiff's application for & writ,
The ﬁrelevy third-party claims procedure may be used only where the plain-
tiff has indicated his intent to actach property of a third person which
is in the defendant's possession by describing it in the application for
the writ.

The amendment of paragraph (2) of subdivision (c) makes clear that
the defendant claiming an e%emption for property of a third person which
1s in his possession need not clte statutory authority. Of course, the
defendant still must accompany the claim with an affidavit containing suf-
ficient factual information and points and authorities as required by
subdivision (d). Paragraph {(3) is added so that the plaintiff will know
where to serve the notice of opposition provided by subdivision (f).

The amendment of subdivision {f) ‘Tequires the plaintiff to serve the
notice of opposition to the claim of exemption on any third person whose
property the defendant has claimed as exempt. This requirement insures
that the third person will know before the hearing whether the plaintiff
still intends to attach the property which the defendant claims is prop-
erty of the third person. In many cases, the plaintiff will fail to
oppose the claim or will aot oppose tﬁe claim as to such property with
the result thét the property will not be attached. It should alsoc be
noted that the plaintiff is not required to file and serve a notice of
opposition to a claim of exemption made by a third person who intervenes
pursuant to Section 484.877. Thie would be impossible in many cases be-
cause the plaintiff would not be given notice of the intervention and
the claim of exemption by the third person until two days before the
hearing is scheduled at which time it would be too late to comply with
the two~day notice requirement of subdivision {(f).

The amendment of subdivision (g) makes clear that the third person
who Intervenes pursuant to Section 4834.077 shares the burden of proving

the exemption.
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SEC. 3. Section 4B4,075 is added to the Code of Civil Procedure,
to read:

484,075, (a) If the plaintiff's application for a writ of attach-
ﬁent describes property ;f a person, other than the defendant, in the
defendant's possession, the defendant shall file and serve upon such
other person ndt later than 10 days prior to the date set for the hearing
a notice of intended attachment. The notice of intended attachsient shall
inform such other person of all of the following:

(1} The plaintiff's application for a writ of attachment in his action
against the defendant describes property of the person upon whom notice is
gerved which is in the defendant's possession.

-(2) The defendant is required\to file a claim of exemption for such
property pursuant to Section 484.070 not less than five days prior to the
date set for the hearing on the plaintiff's application.

(3) The claim of exemption will be considered at the hearing on the
plaintiff's application which will be held at a place gnd at a time to be
specified in the notice.

(4) The person upon whom notice is gserved may intervene in the action
for the purpose of claiming an exemption for property described in the
plaintiff's application or supporting the claim of exemption as provided
by Section 484.077 or may request a continuence as provided by subdivi-
sion {c) of Section 484,080,

(5) If the person upon whor notice is served receives notice 1o
later than lﬁ_days prior to the hearing on the plaintiff's application
or inﬁervénes in the action pursuant to Section 484.077, such person may

not make a postlevy third-party claim pursuant to Section 488.090.
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(6) If the defendant files and serves a notice of intended attach-
ment as provided by this section and fileas and serves on the plaintiff
a claim of exemption as provided by Section 484.070, the defendant is
not liable to the person upon whom notice is served for a wrongful attach-—
ﬁent 1f the property 1s a;tached. If the plaintiff in good faith and in
relisnce on the description in the writ of attachment of property to be
levied uﬁon causes such property to be attached, the plaintiff 1s not
liable to such other person for the attachment of such property.

{b) The plaintiff may file and serve the notice provided by Bub-

divisieon (a).

Comment. Section 484,075 provides the basic requirements for the
"notice of intended attachment." See Section 482.030 (Judiclal Council
to préscribe forms)}. Subdivision (&) requires the defendant to file and
serve on a third person whose prope}ty is in his possession a notice of
intended attachment. See Section 484.050(g). Subdivision (b} permits
the plaintiff to file and serve on a third persocn the notice of intended
attachment whether or not the defendant has filed and served the notice.

This provisioﬁ may in some cases facilitate an early resolution of third-

party claims.

SEC. 4. Section 484,077 is added to the Code of Civil Procedure,
to read:
484.077. (a) Regardless of whether he has received the notice pro-

vided by Secéion 484.075, a person, other than the defendant, whose prop-

erty in the defendant's possession is sought to be attached, may inter-



vene in the actlon for the purpose of claiming an exemption for such
property or supporting the defendant's claim of exemption for such prop-
erty made pursuant to Section 484,070.

(b) The claim of exemption shall be executed under cath and shall:

(1 Describe the prﬁperty claimed to be exempt.

(2) State that the p;operty is exempt because it is the property of
a person other than the defendant.

(3) Describe the character of such person's title to the property
and the manner in which the title was acquired.

(¢} The claim of exemption shall be accompanied by an affidavit
supporting any additional factual igsuesraised by the claim and points
and authorities supporting any legal 1ssues raised.

(d) Except as provided:-by subdivision (e), the claim of exegption,
togetger with Quy supporting affidayit and points and authoritieq, shall
be filed and served on the plainﬁiff and the defendant not less than two
days prior to the date set for the hearing.

(e) If a contlnuance ha; been gfanted pursuant to subdivielon {c) of
Section 484.080, the claim of exemption shall be filed and served on the
plaintiff and the defendant not less than five days prior to the date set

for the continued hearing.

Comment. Section 484,077 permits the third person whose propgrty‘is
in the defendant's possession and is sought to be attached by the plaintiff
to intervene in the action to prevent the issuance of an attachment againat
such property. The third person intervenes either (1) by filing and
gerving on the plaintiff and the defendant a claim of exemption regard-
ing such property and any supporting papers as provided in aubdiviaioﬁs
(), (c), and (d) notllater than two days before the date set for the
heariﬁg orl(i) by obtaining a continuance pursuant to subdiviaion (c) of
Section 484.080 and filing and serving the claim of exemption as provided
in subdivisions (b), (c), and (e) not later than five days before the
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date of the continued hearing. Where the defendant has élaimed an exemp-
tion for such property as provided by Sectlon 484.070, the.intervening
third person unites with the defendant in the claim of exemption. Where
the defendant has farled o claim an exemption, the third person may still
intervene in order to prevent the gttachment of his property in the de-

fendant's possession.

SEC. 5. Section 484.0B0 of the Code of Civil Procedure is amended
tc read: : ;
4B4.080. (a) At the time set for the hearing provided in this
article or Article 2 (commencing with Section 484.310) , the plaintiff

shall be ready to proceed. If the plaintiff is not ready, or if he
has failed to comply with Section 4B4. 040 or 484.330 ,
the court may either deny the application for the order . -

or, for good cause shown, grant the plaintiff a
continuance for. a reasonable period. If such a

_continuance is granted, the effective period of any
@ porsrq  protective order issued pursuant to Chapter 6

ﬁmporar_'_g

f

;

empo

(commencing with Sectiori 486.010) may be extended by
the court for a period ending not more than 10 days after
the new hearing date if the plaintiff shows a continuing
fieed for suchiprotective order.

(b) The court may, in its diseretion and for good cause
shown, grant the defendant a continuance for a
reasonable period to enable him to oppose the issuance
of the right to attach order. If such a continuance is
granted, the court shall extend the effective period of any

aprotective order issued pursuant to Chapter 6
(commencing with Section 486.010) for a period ending
not more than 10 days after the new hearing date unless
the defendant shows pursuant to Section 486.100 that the
protective order should be modified or vacated.

$

{c) The epurt may, in its discretion and for good cause shown,

grant a person, other than the defendant, whose property is in the

defendant’s possession, a continuance for a reasonable period to enable

such person to claim an exemption for such property. The court may, in

its discretion, grant the continuance only for the purpose of determining

such person's claim and issue the writ of attachment for other property

_g.



as provided by Secticn £84.090 or 484.370. 1f at the continued hearing

the court finds the property not to be the property of such other person,

the court shall issue an additional writ describing svch property. If

such a contimuance is granted, the court shall extend the effective

period of any temporary protective order issued pursuant to Chapter 6

{commencing with Section 486.010) as to property which is not claimed by

such person for a period ending not more than 10 days after the date of

the continued hearing unless the defendant shows pursuant to Section

486.100 that the temporary protective order should be modified or vacated.

The court may alsc make an order staying the tranasfer or other disposition

of the property claimed by such person until the claim can be determined.

Comment. The amendment of subdivision (a) makes the provigions
of this section appiicable to hearings on additional writs under Article
2 (commencing with Section 484.310).

Subdivision (c), added to Section 484.080, permits an intervening
third person whose property in the defendant's poasession is sought tb
be attached to seek a continuance. A continuance would be appropriate
where, for example, the L0 days' notice of the plaintiff's application
for an attachment provided by Section 484.075 or 484,355 does not allow
sufficient time to prepare a claim of exemption or where the defendant

does not give the third person any notice.

SEC. &. Section 484.090 of the Code of Civil Procedure iz amended

to read:

484.000. (a) At the hearing, the court shall consider
the showing made by the parties appearing and shall
issue a right to.attach order if it findy all of the following:

(1) The claim upon which the attachment is based is
one upon which an attachinent may be issued.

(2) The plaintiff has established the probable validity
of the claim upon which the attachment is based.

{3) The attachment is not sought for a purpose other
thun the recovery on the claim upon which the
attachment is based.

(b} If, in .addition - to the findings required by o )
subdivision .{a}, the court finds that the defendant -Or any other person has
failed to prove that all the property sought to be attached
is exempt from attachment and the plaintiff has provided
the undertaking required by Article 2 {commencing with
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Section 48%.2i0; of Uhapter 9, it shadl issue 3 writ of
attachment. The writ of attachment shall state the
amount to be secured by the attachment and describe the
property to be levied upon. '

(¢} If the court determines that property of the defendane

Bought to be attached is exemp: from attachment, in whole or in

part, the right to attach order shall describe such
property and prohibit atiachment of such property,

{d} The court’s determinations shall be made up{;n the
basis of the pleadings and other papers in the record; but,
upon good cause: shown, the court may receive and
consider at the hearing addilional evidence, oral or
documentary, and additional points and authorities, or it
may continue the hearing for the production of such
additional evidence or points and authorities.

Comment., The amendments of subdivisions (b} and (c) of Section
484,090 reflect the addition of & prelevy third-party claims procedure.
See Sections 484,070, .484.077, and 484.0B0.

gEc. 7. Section 484,100 of the Code of Civil Procedure is amended

to read:
484.100. (a) The court’s determinations under this

chapter shall have no effect on the determination of any
issues in the action other than issues relevant to
proceedings under this chapter nor shall they affect the
rights of the defendant in any other action arising out of
the same claim. The court’s determinations undet this
chapter shall not be given in evidence nor referred to at
the trial of any such action. ,

{b) Where a person, other than the defendant, whose property is in

the defendant's posseseion, does not receive notice of intended attach-
ment. pursuant to Section 484.075 or 4B4.355 at least 10 days prior to '
the hearing on the plaintiff’s application for a writ of attachment and

does not intervene in the action pursuant to Section 484.077 or 484,357

before levy on such property, the court's determinations under this

chapter shall not affect such other person's right to make a third-

_party claim after levy as provided by Section 488,030, .

Comment. Subdivision (b} is added to Saction 484,100 to make clear
that, where a third person whoze property ig in the defendant's possesslon
has not had ao opportunity to obtain a hearing on the issuance of an at-
tachment against such property, his right to make a postlevy third-party

claim is not impaired.
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SEC. 8. Section 484,340 of the Code of Civil Procedure is amended

to read:

484.340.  The notice of speticaban and fwearimy shall
Jinform the defendant of all of the following:

(a) The plaintiil has apohed for o wiit of attachinent
to attuch the preperty desoribed in the application,

fb} A hearing will be held at a place and at o time, to
be specified in the netice, to delermine whether the
plaintiff is entitled 1o the writ.

{er A writ of attachment will be issued to atbach the
property desaribed in the pluntiffs application unless
the court deterinines ihat such property is exenipt from
attachment.

(d} i the defendant eclaims that the property
described in the application, or a portion thereof, is
exempt from attachment, he shall file with the court a
claim of exemption with respect to the property as
provided in Section 484.350 not later than five days prior
to the date set for hearing. If he does not do so, the claim
of exemption will be barred in the absence of a showing
of a change in circumstances occurring after the hearing.

{e) If the plaintiff's applica%:ion degeribes property of a person,

other than the defendant, in the defendant's possession, the defendant

shall file and serve on the plaintiff a claim of exemption for such prop-

erty as provided by Section 484.350 not later than five days prior to

" the date set for the hearing and file and serve a notice of intended at-

tachment on such other person as provided by Section 484,355 not later

than 10 days prior to the date set for the hearing. If the defendant

does not file and serve a claim of exemption for such property and file

and serve oo sBuch other person a notice of intended attachment, the de-

fendant may be liable to such other person for wrongful attachment damages

as provided by Section 490.025 should such property be attached,

Q.D_Etgi—‘ Either the defendant or his attornev or both of
=/ them may be present at the hearing.

@) roThe notice shall contain the following statement:

2/"You may seek the advice of un attorney as to any muatter
connected with the plaintiff’s application. Such altorney
should be consulted promptly so that he may assist you
before the time set for hearing.”

—

140 is analogous to the awend-

Comment. The amendment of Section 488.

ment of Section 484.050.
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SEC. 9. Section 484,330 of the Code of Civil Procedure is amended

te read:

484.350. (a) Ifthe defendant claims that the property
described in the ‘plaintiff’s application, or a po-tion of
such property, is exempt from attachment, the defendant
shall claim such exemplion as provided in this section. If
he fails to do so, he may not later claim such exemption
unless he shows that he did not have o right to the
exemption at the time the plaintff filed his application
and that the vight o the exciption is the result of a
f:hurnge in circumsiances occarring after that iim(’.}

(Where property of a person, other than the defendant, in the defendant's

possession, is described in the plaintiff's application, the defendant

shall claim an exemption for such property as praﬁided in this sectilon.

(b) The claim of exemption shall:
{1} Describe the property claimed to be exempt.
{2} Specify the statute section supporting the claim.
If pfoperty is claimed to be exempt because it 18 property of a person

other than the defendant in the defendant's possession, the claim of

exemption hali s0 state without specifying a statute section,

(3 If broperty ig claimed to be exempt because it is property of a

perzson, other than the defendant, in the defendant's possession, the claim

of exemptian- shall state the name of such other person and an address where

he can be served,

(e} The claim of exermption shall be accompanied by
an affidavit supporting any factual issues raised by the
claim and points and authorities supporting any legal
issues raised. '

(d} The cliim of exemption, together with any
supporting affidavit and points and authorities, shall be
filed and served on the plaintiff not less than five days
before the date set for the hearing.

Comment. The amendments of Section 484,350 are analogous to the

amendments of subdivisions {a} and (¢} of Section 484.070.

SEC. 10. Section 4B4.355 is added to the Code of Civil Procedure,
to read: | .

484,355, (a) If the plaintiff's application for a writ of attachment
describes properfy of a person, othet than the defendant, in the defendant's
possession, the defendant shall file and serve upon such other person not

later than 10 days prior to the date set for the hearing z notice of intended
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attachment. The notice of intended attachment shall inform such other per-
son of all of the following:

(1} The plaintiff's application for a writ of attachment in his action
against the defendant de;;rihea propariy of the perscn upon whom notlce 1s
served which is in the defendant’s possession,

(2} The defendant is veauired to file a claim of exemption for such
property pursuant o Sactio; 484,352 not less than five days prior to the
date set for the hearing on the praintiff's application.

{(3) The claim of exemption will be considered at the hearing on the
plaintiff's appiication which wiil be held at a place and at & time to be
specified in the notice.

* (4} The person upon whom notice is served may intervene in the action
for thg purpose of claiming an exemption for property described in the
plaintiff's application or supporting the claim of exemption as provided
by Section 46&.35? and may request z confinuance ag provided by subdivi-
ston (c) of Saction 484.080. |

(5} i1f the person upon whom notice is served recelves notice not
later than 10 days prior to the hearing on the plaintiff's application
or intervenes in the action pursuvant to Section 484.357, such person may
not make a postlevy third-party claim pursuant to Section 488.090.

{6) If the defendant filee and serves a notice of intended attach-
ment as provided by this sectlon and files and serves upon the plaintiff
a claim of exemption as provided by Section 484.350, the defendant 1e
not llable to the person upon whom notice is served for a wrongful attach-
ment if the properfy is,éttached. If the plaintiff in gocd faith and 1in
reliancé oﬁ the description in the writ of attachment of property to be
levied upon causes such property t¢ be attached, the plaintiff is not

liable to such other person for the attechment of such property.

-



{b) The plaintiff mav file =nd serve the aotice provided by sub-

division (a}.

Comment. Section 484.355 s comparable to Section 484,075,

SEC. l1. Section 482.35%7 18 added to the Code of Civil Procedure,
to read:

484,357, {a} Regardless of whether he has received the notice
provided by Section 484,355, a person, other than the defendant, whose
property in the defendant’s poss=ssion iz sought to be attached may
intervens in the action for the purposé of rlaiming an exemption for
such property or supporting the defendant's claim of exemption for such
property made pursuant to Sectiom 484,350,

{b) The claim of exemption shall be executed under ocath and shall:

{1) Describe the property claimed to be exenpt.

{2) State that the property is exempt because it is the property of
a person other than the defendant.

{3 Desﬁribe the character of such person's title to the property
and the manner in which title was acgquired,

(¢} The claim of exemption shall be accompanied by an affidavit sup-
porting any additional factual 1lssue$ralsed by the claim and points and
authorities suﬁporting any legal issues raised.

{d} Except as provided by subdivielon {e), the claim of exemption,
together with any supporting affidavit and points and authofities, ghall
be filed and sérved on the plaintiff and the defendant not less than two
days before the date set for the hearing.

(e) If 2 continuance has been granted pursuant to subdivision {c) of

Section 484.080, the claim of exemption shall be flled and served on the
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plaintiff and the defendant not less than [ive days before the date set for

the centinued hearing.

Comment. Section 484.337 iy vomparable to Section 484,077,

SEC. 12. Secrion 484,360 of the Code of Civil Procedure is amended

+

to read:

484360, (a) If the defendant files and serves a claim
ot exerzption and the piaintiff desires to oppose the claim,
he shall file and serve oun the defendant and on any other person for

whose property the defendant claims an exemption pursuant to Section

484.350 , not less than tWo ~y

(days before the date set for the hearing, a notice of
opposition to the claim of exemption, accompanied by an
affidavit supporting any factual issues raised and points
and anthorities supporting any legal issues raised.

(b1 If the defendant files and serves a claim of
exemption and supporting affidavit as provided in
Section 484.350 and the plaintiff does not file and serve a
notice of opposition as provided in this section, no writ of
attachment shall be issued as to the property claimed to
be exempl. If all of the property deseribed in the
plaintiffs application is claimed to be exempt and the
plaintift does not file and serve a notice of opposition as
provided in this section, no hearing shall be held and no
writ of attachment shall be issued.

(¢) If the plainti¥f files and serves a notice of
opposition to the claim as provided in this section, the

defendant or any other person who Iintervenes pursuant to Section

484,357 has the burden of proving that the property 18 exempt from

attachment.

Comment. The amendments of Section 484.360 are analogous to the

amendients of subdivisions (f) and (g} of Section 484.070.
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SEC, 13. Section 484.370 of the Code of Civil Procedure 1s amended

to read:

484370, The hearing shall be conducted in the
manner prescribed in Section 484.090 and the court shall
issie o writ of dttachment, which shall state the amount
le be secured by the attachment and describe the
properiy o be fevied upon, if it finds all of the following:
fa) A might to attuch order has been issued in the
action pursaant o Article 1 {commencing with Section
an4 10 or the court hus found pursuant to Section
455 200 that the plaintiff is entitied to a vight to attach
order. :

QQ, {b) The defendant gr any other person has failed to prove that the

property sought to be attached, ur the purtion thereoi
deseribed in the writ, is exempt irom ataclonent.

(¢c) The plaintiff has provided the undertaking
required by Article 2 {commencing with Scction 484.2100
of Chapter 9. :

Comment. The amendment of Section 484.370 18 analogous to the

amendment of subdivision {b) of Section 484,090,

SEC. 14. Section 486,100 of the Code of Civil Procedure ie amended

to read:

486.100. Upon ex parte application of the defendant
or of a2 person, other than the defendant, who hae intervened pursuant
to Section 484.077 or 484,351

or, if the court so orders, sfter a noticed hearing, the court
may modify or vacate the temporary protective order if
it determines that such action would he in the interest of
justice and equity to the parties or any other

person ,'taking into account the

offect on the defendant of the continuance of the original
order, the effect on the plaintiff of modifying or vacating
the order, und any other factors.

Comment. Sectlon 486.100 is amended to reflect the ensctmant of a

prelevy third-party claims procedure. See, e.g., Section 484,070,

SEC. 15. Section 488.090 of the Code of Civil Procedure 1s amended
to read:

488.090. A Except where prohibited by subdivision (b} of

Section 484,100, a third person shall claim an interest io
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personal property attuchexi i the manner provided for
third-purty claims alter levs under execution.

Comment. Section 488,090 1 anended to make clear that, where the
third person has received 10 days' notice pursuvant te Section 484.075 or
484,355 or has intervened pursuant tc Sectlon 484,077 or 484,357, he

may not utilize the popstlevy third-party claims procedute.

SEC. 16. Section 489,310 of the Code of Civil Procedure 42 amended

to read:

489.310. e ¢
defendant whose pmpertv has been or is suhject to bmng ?
attached and who has appeured in the action may apply A” in
to the court in which the action is pending, or, if a writ
of attuchrnent is levied in another county, to a courlt in Stei keout
such county having jurisdiction in cases involving the '
amount specified in the writ, for an order permlttmg h1m

%eﬁ&bﬁ{-&abe—mméeﬂ

{a) Whenever a writ is issued, a defendant who has appeared in the

action or a person, other than the defendant, who has intervened in the

action, may apply on noticed motion to the court in which the actilon is

pending for an order permitting the substitution of an undertaking for

o




any of his property in the srate whichk has heen or is subject to being

attached. Where a writ ie issued to z county other than the county where

the action is perding, a defendant who has_appeared in the action or a

person, other than the defendant, who has iatervened in the action, may

apply on noticed motion to a court in such county having 4urisdiction in

cagses involving the amount specified in the writ issued to such county

for an order permitting'the subutitution of an undertaking for any of his

property in that county which has been or is subject to being attached.

(b) The application shull inciude a  statement,

- “'}“.“““{:'\ executed under oath, deseribing the character of the

(Bpphicants | defendantiytitle to the property and the manner in
' which he aequired such title.

( ;-C“; -F\ (¢} Before making such order, the court shall require
%E’I““"Z’/LM-‘ the defendent; to file with the court in which the

application 15 made an undertaking to pay the plaintiff
the value of the property released not exceeding the
. amount of uny judgment recovered by the plaintiff in the
@hactiou against sueb defendant. The amount of the
undertaking fied pursuant to this section shall be equal
to the lesser of (1) the value of the property attached or
prevented from being attached or (2) the amount
specified by the writ to be secured by the attachment.
The court shall issue such order upon being satistied that

a sufficient undertaking has been filed.
{dy Where an action is against more than one
defendant, any defendant may make such application.

. The filing of an undertaking by such defendant shall not
subject him to anv dernand against any other defendant;
however, the levying officer shall not be prevented
thereby from altuching, or be obliged to release from
attachment, any property of any other defendant. Where _

two or more defendants or other persons have an interest in the same
property. & joint- application and undertaking shall be
filed to seeure the release of such property.

Comment.. Section 484.310 is amended to permit a third person who
has inter?ened in the action to use the release procedure. See Sections
484,077 and 484.357. Subdivision (a) of Section 489,310 is also amended
to make clear that, where a2 writ is issuwed tov a county other than the
county where the actlon is pending, the defendant or otherperson may apply
to eithgr the court where the action 1s pending or the court in the other
county for an order allowlng him to substitute an undertaking for property

which has been or is subject to belng attached. The corder of the court in
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the other county may allow the release only of the property in that county
whereas the order of the court where the action is pending may release
property throughout the state. The amendment a#lgc provides that the ap-
plicant applies on noticed wotlon rather than "upon reasonable notlce to

the plainciff."

SEC. 17. Section 48%.320 of the Code af £ivil Procedure is amended

to read:
48%,320. {a) Ypen ressmmanie moitee te the pirainedfés; » A defendant
who has been served with a temnoracy protective crder and who has appeated

in the action or a person, other than the defendant, whose property ia

sought to be affected by the rempovary protective erder and who has inter-

vened in the action may apply on poticed motion to the court in which the

action is pending for an order cerminating the temporary protective order.

by Before nuking an  order terminating  the

temporary protective order, the court shall require the
detendnntito file an undertaking to pay the plaintif the
—amount of any judgment recovered by the plaintiflinthe
@_3)_ action against suehydefendant. The wnonnt of the
T andertaking filed pursuant to this seetion shall be equal
to the amount of the plaintifi’s cluimn. The eourt shall issue
the order terminating the temporary protective order
upon being satisfied that a sufficient undertaking has
. been filed.
ic) Where an action is aguinst more than one
defendant, any defendant may muake such upplication.
The filing of an undertaking by such defendant shall not
subject hira to any demand against uny other defendant;
however, the levying officer shall not be prevented
thereby from attaching, or be obliged to release from
attachment, any property of any other defendant. Where
two or more defendants or other persons have an interest in the same

property, a joint application and undertaking shall be
filed to secure the release of such property.

Comment. Section 489,320 is amended to permit 2 third persoﬁ whoge
property 1s described in the temporary protective order and who has inter-
vened pursuant to Section 484.077 or 4B4.357 to apply for an order terminat-
ing the temporary protective order. "Subdivision {a) 1s also amended to
provide Atlhat the apﬁlicatinn is on noticed motion rather than "upon reason-

able notice to the plaintiff.”
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SEC. 13.  Section 490.020 of the Code of Civil Procedure 1s amended
to read:

490,039, (a) The Except ss provided in Section 490,325, the

liability of a plaintiff for causing a wronpful attachment includes both

of the following:

(1y Ali damages proximately caosed s the defendiot
or any other person bv the wrongful atischinent
(23 All eosts and expenses, ncleding attorney’s fees,
- reasonably expended in defesting the attachment,
(b} The liabilitv of a plaintift for wronghil wtachment
pursuant to Seection 490010 is hnuied by the wacant of
the undertaking.

Comment. Section 4%0.023 is amended to reflect the exception to
the plaintiff's liablillity for wrongful attachment provided by Section
490.025,

SEC. 19, Section 490.025 is added to the Code of Civil Procedure,
to read: | |

490.025. (a) If the plaintiff in good faith and in reliance on the
description in the writ of attachment of property to be levied upon causes
a writ of attachment obtained pursuant to Article 1 (commencing with Sec-
tion 484.010) or Article 2 (commencing with Section 484.310) of Chapter &
to be levied upon the property of a peraon other than the defendant in
the defendant‘'s possession, the deiendant and not th: plaintiff or the
piaintiff's sureties is liable for a wrongful attachment described in sub-
division {d) of Section 490.018,

(b) Notwithstanding subdivisfon {a), if rhe defendant files and
serves upon guch other person the notice provided by Section 484.075 or
484.355 not less than 10 days prior to the hearing on the issuance of the
writ and files and serves on the plaintiff a claim of exemption for such
property as provided by Section 4R4.070 or 484,350 not less than five daye

prior to the hearing on the lssuance of the writ or if such other person
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has intervened pursuant to Section 484.077 or 484,157, the defendant is
not liable to such other person for a wronglul attachment,

(¢ The liability afla defendant pursuant to this section includes
both of the following:

(1) All damugen proximately cavsed to the person other than the
defendant by tlie wrongful t}amhm&nn.

{2) AL} costs and expenses, inciuding sttorney's fzes, reasonably
expended by the perscn otlier chas the detendsat in defeating the attachment.

{d)} The iiability of a defendant for wrongful attachment pursuant to
this section may not exceed two thousand five hundred dellars (52,500) in

an action in the municipal court and seven thousand five hundred dollars

($7,500) in an sction in the superior court.

Comment. Subdivision (a) of Section 490,025 makes the defendant
liable for wrongful attachment of property in his possession belonging
to a third person where the plaintiff in good falth causes a writ of
attachment issued after a noticed hearing to be levied upon the third
person’s property. Section 490,025 recognizes that a plaintiff should not
be liable in such situations where he has relied in good faith on the
defendant's oppoertunity to claim exemptions and the court's determination
of property which may be actached. If the defendant wishes to avoid the
l1iability provided by this section, subdivision (b) makes clear that the
defendant must give notice to the third person and claim an exemption for
property of the third person inm his possession. See Sections 4B84.070,
484,075, 484.350, and 484.355. See alsc Sections 484.050 and 484.3480. In
addition, the defendant is not liable, regardless of whether he has
properly given notice or filed a claim of exemption, if the third perscn
intarvenes in the action before levy, See Sections 484.077 and 484, 351,

Subdivision (c} provides that the defendant is liable for -the same
types ofldémages as is the plaintiff pursuant to Section 490.020. Sub-
division (d) limits the defendant's Iiability to an amount equivalent to
the amount of the plaintiff's initlal undertaking as provided in Section
489,220,
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SEC. 20, Section 490.050 of the Code of Civil Procedure is amended
to read:

490,050, A (a) Except as provided by subdivisfon (b}, a person

not originally a party to an actionﬂj

Cwhose property is atfached is entitled to intervene in the
action and to recover damages for wronglful attachment
to the swne oxtent und in the same manner as a
defendant in the -action. For this purpose, the person
whose property is attached shall be deemed to be the
beneficiury of the undertuking for the attachment of such
property and shall have ail rights of the beneficiary,
including the right to recover such damages by using the
procedure provided by Section 4950.030.

{b) A person seeking to recover damages for wrongful attachment

against a defendant ilable pursuant to Section 490.025 is entitled to

intervene in the action for that purpose,

Comment. Section 490.050 {3 amended to provide for the intervention
of a third person whose property is attached and te whom the defendant is

liable under Sectlon 490.025 for the purpose of seeking damages,



First Supplement to 101~189
demorandum 75-27

EXHIBIT 11

SEC. . Article 4 (commencing with Section 434.710) 1is added to
Chapter 4 of Title 6,5 of Part 2 of the Code of Civil Procedure, to
read:

Article 4, Prelevy Third-Party Claims

5 434.710. Prelevy third-party claims

484,710, The provisions of this article apply only to third-party
claims made prior to levy of a writ of attachment on property of a third

person In the defendant's possession.

Comment. Article &4 provides a prelevy third-party clalms proce~
dure. See Section 488.090 (postlevy third-party claims).

§ 404.720. Service of notice of intended attachment

434,720, Where the plaintiff's application for a writ of attach-
ment made pursuant to Article 1 (commencing with Section 484.010) or
Article 2 (commencing with Section 484.310) of this chapter describes
property of a third person {in the defendant's possession], the defend-
ant shall serve on the third person the notice of intended attachment
provided by Sectlon 484,730 not less than 10} days prior to the date set
for the hearing on the issuance of the writ and file and serve on the
plaintiff a copy of such notice not less than flve days prior to the

date set for the hearing on the 1lssuance of the writ.

§ 484.730. Contents of notice of intended attachment
484,730, The notice of Intended atctachment shall inform the third

person of all of the following:
{a) The plaintiff's application for a writ of attachment in his
action against the defendant describes property of the third person in
the defendant's possession.
{b} A nearing will be held at a place and at a time, to be aspeci-
fied in the notice, on the plaintiff's application for a writ of attachment,



(c) Unless the third person files in the court where the action is
pending and serves on the plaintiff a prelevy third-party claim as pro-
vided by Section 434.740 not less than two days prior to the date set
for the hearing on the issuance of a writ of attachment, a writ of
attachment permitting the attachment of such property may be issued.

{d} If the third person has recelved the notice of intended attach-
ment not less than 10 days prior to the date set for the hearing on the
igguance of the writ of attachment and fails to make a prelevy third-
party claim for such property, the third person is precluded from making
a postlevy third-party claim as provided by Section 488.090, and neither
the plaintiff nor the defendant ia liable to the third person for the

attachment of such property.

10t~1%0

G 484.740. Contents of prelevy third-party claim

484,740, (a) Whether or not he has recelved a notice of intended
attachment, a third person whose property in the defendant’'s possession
is described in the plaintiff's application for a writ of attachment,
made pursuant to Article 1 {commencing with Section 484.010) or Article 2
(commencing with Section 484.310) of this chapter, may prevent the 1ssu-
ance of a writ of attachment permitting the attachment of such property
by filing in the court where the action is pending and serving on the
plaintiff a prelevy third-party claim.

(b) The third-party claim shall be executed under oath and shall:

(1) Describe the property claimed by the third person.

(2) Describe the character of the third person's title to the prop-
erty and the manner in which title was acquired.

{c) The third-party claim shall be accompanied by an affidavit sup-
porting any additional factual issues raised by the claim and points and
authorities supporting any legal issues railsed.

(d) The claim of exemption, together with any supporting affidavit
and polnts and authorities, shall be filed and served on the plaintiff
[and the defendant] not less than two days prior to the date set for the

hearing on the issuance of the writ.



§ 484,750, Effect of filing third-party claim
484.750. (a) If a third-party claim has been filed and served as

provided by Section 484.740, a writ of attachment permitting the attach-
ment of the property claimed by the third person may not be issued pur-
suant to Article ! (commencing with Section 484.0N10) or Article 2 (com-
mencing with Section 484.319) of this chapter unless, at the hearing
provided by Section 484.780, the third-party claim regarding such prop-
erty is denied.

(b) Wotwithstanding zubdiwvision (a), the court shall 1ssue a writ
of attachment as provided in Section 484.090 or 484.370 which permits
the attachment of property for which a third-party claim hag not been
filed.

404204

5 484.760. Temporary protective order
484.760. ({a) At any time after the plaintiff is served with the

third-party claim, the plaintiff may apply pursuant to this section for
a temporary protective order directed to the third person and the de-
fendant by filing an application for the order with the court in which
the action is pending.

(b) The application shall state what relief is requested and shall
be supported by an affidavit which may be based on information and be-
lief showing that the plaintiff would suffer preat or irreparable injury
if the temporary protective order were not issued.

{c) The temporary protective order shall be i1ssued if the court
makes the findings required by Section 486.020.

{d) The temporary protective order shall contain such provisions as
the court determines would be in the interest of justice and equity to
the parties, taking into account the effects on the third person, the
defendant, and the plaintiff under the circumstances of the particular
case, and shall be subject to the limitations provided by Sections
486.050 and 486.060.

{e) The temporary protective order shall be promptly served on the
third person and the defendant.

(f) The temporary protective order shall expire at the earliest of

the following timea:



(1) Forty days after the issuance of the order or, if an earlier
date is prescribed by the court in the order, on such earlier date.

(2) The date the court makes-an order for the release of attachment
pursuant to Sectiom 489.319.

(3) Fifteen days after the third-party claim is filed unless the
plaintiff files a petition for a hearing on the third-party claim and
serves the third person as provided in Section 484.770.

(4) The date a writ of attachment is levied upon the property by
the plaintiff.

(g) Upon ex parte application of the third person or the defendant
or, if the court so orders, after a noticed hearing, the court may
modify or vacate the temporary protective order 1f it determines that
such action would be in the interest of justice and equity to the par-
ties, taking into account the effect on the third person of the continu-
ance of the original order, the effect on the plaintiff of medifying or
vacating the order, and any other factors.

(h) The service upon the third person and the defendant of a tempo-
rary protective order pursuant to this sectlon creates a llen upon any
property, or the proceeds thereof, which is described in the order. The
lien is not valid as against a hona fide purchaser or encumbrancer for
present value or a transferee in the ordinary course of business. The
lien terminates upon the date of expiration of the temporary protective
order except with respect to property upon which a writ of attachment
issued upon application of the plaintiff has been levied during that
period. The levy of a writ of attachment perfects the lien created by

the service of the temporary protective order.
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5 484.770. Petition for hearing
484,770, (a} If the plaintiff desires to oppose the third-party

claim, he shall file a petition for a hearing on the third-party claim
not less than 15 days after the third-party claim 1s filed.

(b) The petition for a hearing on the third-party claim shall
describe the property claimed by the third person for which a hearing is
desired and shall be accompanied by an affidavit supporting any factual
issues raised and points and authorities supporting any legal issues

ralsed.
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{c) If the plaintiff files a petition describing only a portion of
the property for which a third-party claim has been filed, the portion
of the property which is not described may not be attached in the action.

{d) If the plaintiff does not file a petition as provided by sub-
division {a), the property described in the third-party claim may not be

attached in the action.

§ 484,780, VYearing
484.780G. (a) The hearing on the third-party claim shall be held

within 20 days after the filing of the petition for a hearinp. The
plaintiff shall serve on the third person and the defendant a notice of
the hearing and a copy of the petition for the hearing and of the affi-
davit and points and authorities not less tham 10 days prier to the date
set for the hearing.

(b) At the hearing for the purpose of determining title, the third
person shall have the burden of proof.

(c) The court's determinations shall be made upon the basis of the
third-party claim and the plaintiff's petition; but, upon pood cause
shown, the court may receive and consider at the hearing additional
evidence, oral or documentary, and additional points and authorities, or
it may continue the hearing for the production of such additional evi-
dence or points and authorities.

(d) At the conclusion of the hearing, the court shall give judgment
determining the title to the property. If any property is determined to
be property of the third person, it may not be attached in the action.



